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PLF Chief Executive Offi  cer Position

The Professional Liability Fund is seeking a new CEO with a desired start date of
August 1, 2014. As an independently managed subdivision of the Oregon State Bar, the PLF 
has a staff  of 50 and an annual budget of $28 million. Reporting to the PLF’s board, the CEO 
provides strategic leadership and management for the PLF. Primary responsibilities include 
policy development, staffi  ng, claims management, budgeting, investments, and cultivating 
relationships with the PLF’s stakeholders. Preference will be given to Oregon lawyers with 
management and litigation experience. Familiarity with the PLF and knowledge of casualty 
insurance are desirable, as is claims management and private practice experience. 

In addition to the uniquely rewarding nature of the job, we off er excellent benefi ts, including 
participation in Oregon PERS. For a complete position profi le and instructions on applying, 
visit the PLF website at www.osbplf.org/CEOsearch. 

EQUAL OPPORTUNITY EMPLOYER

PLF CEO to Retire

Professional Liability Fund Chief Executive Offi  cer Ira Zarov has 
announced his retirement as of September 30, 2014. Ira has served as 
CEO of the PLF since November 2000. His contribution to the success 
of the PLF is signifi cant, and he will be greatly missed. A tribute and 
farewell to Ira will follow in the next issue of In Brief.

Continued on page 2

Protect Confi dential Files – It Helps!
A few years ago, at the end of a three-day holi-

day weekend, I received a call from my landlord. 
He reported that someone had broken into my law 
offi ce. The police were on the way. He asked if I 
could come down right away. As you might imag-
ine, this was not a great wake-up call. 

My partner and I arrived at our small of-
fi ce. Someone had shattered the fl oor-to-ceiling 
glass window, scattering glass everywhere. Our 

server (containing confi dential information about 
clients, opposing parties, and me), backup hard 
drive, scanner, phones, and two laptops were 
gone. Our client hard fi les were still there, but 
all of our business hard fi les and personal tax 
information was gone, as well as the operating 
and trust account checkbooks. I felt sick. I was 
overwhelmed. We would have to notify and pro-
tect our clients; close down bank and credit card 
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accounts and set up new ones; and get new computers and 
updated software. I would have to deal with the loss of my 
private information as well.

Within about a week or so, we had replaced our stolen 
equipment and were up and running. In about a month, we 
were back at full capacity. Two protections we had put in 
place before the break-in made a big difference in helping us 
get back on our feet: (1) we had an off-site “cloud” backup of 
our fi les, and (2) we had a great business premises insurance 
policy that included our equipment replacement, damage to 
the premises, identity theft protection for our clients, and 
business interruption protection for us. The total cost for both 
of these expenses was just $600. It was worth every penny. 

Electronic File Backup

Having an off-site backup for your electronic fi les is a 
must. We used Carbonite, but a variety of services are avail-
able. We were able to recover almost all of our electronic fi les 
in their original form because our server backed up remotely 
every week. It took about four hours to download everything. 
Since the break-in, we have our computers backed up daily.

Premises Insurance

Our landlord required us to obtain premises insurance. As 
a small fi rm, we didn’t like the extra cost but decided it wasn’t 
a bad idea. Our insurance agent looked out for us, suggesting 
coverage that included personal property loss, business inter-
ruption, and identity theft protection. Our coverage paid for: 

● New computers and software

● Scanner and phones

● IT services to purchase and set up the new equipment

● IT services to recover our electronic fi les

● IT services to set up our offi ce

● Assistance in notifying clients and opposing parties 
(Our insurer hired a well-known identity protection 
company. They helped us write notices. The PLF 
helped, too.) 

● Costs of notifying clients of the break-in

● Identity protection monitoring and services to clients 
and employees for one year

● Cost of repairing damage to premises

● Compensation for loss of business income for the 
month we were not able to work at full capacity

Notifying Clients and Vendors

We notifi ed clients, opposing parties, employees, vendors, 
and others of the break-in. Our insurance company helped us 
write the notice of the break-in and the steps that we were tak-
ing to secure confi dential information in our possession. Our 
insurer provided identity theft protection services through a 
company that works with businesses facing this type of crisis. 
Because we had an off-site backup of our electronic fi les, we 
could access an accurate list of our client and vendor infor-
mation quickly. We were able to get the letter out soon after 
the break-in so our clients and employees could monitor their 
accounts and fi nancial profi les.

Quite a few of our clients contacted us, thanking us for the 
notice and protections. Honestly, they were more concerned 
about us. We were grateful for such good clients.

What to Do Before Something Happens

In light of our experience, we recommend taking the fol-
lowing steps:

1. Back up your server daily and maintain a copy 
of electronic fi les off-site. We also do on-site backup. You 
can’t have too many copies.

2. Have insurance. It is not very much money when 
your ability to practice is at risk. 

3. Maintain a good alarm system. Again, the cost is 
minimal and may be enough to scare someone off. 

4. Lock up your server and hard fi les. Factor this into 
the space you rent. 

5. Consult your IT professional about other precau-
tions. Our electronic fi les are encrypted. There are many 
other options. 

Claims Attorney

January Roeschlaub Retires

After almost three decades as a claims attorney for 
the Professional Liability Fund, January Roeschlaub 
has retired. During her time as a PLF claims attorney, 
JR (as she was known at the PLF) handled thousands 
of claims worth millions of dollars. In the process, 
she helped innumerable Oregon attorneys. She was 
tough, fair, and in many instances went more than 
the extra mile to help her covered parties. JR also 
showed remarkable compassion for both attorneys 
and claimants. 

JR will be missed by the many attorneys she has 
worked with and for. She will also be missed at the 
PLF, where her energy, intelligence, and sheer force-
of-will were always on display.

The PLF staff  and Board wish her a fruitful retirement.
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Continued on page 4

6. Maintain a paper calendar. We had (and continue 
to have) electronic and paper docketing calendars. We re-
covered our electronic calendar. The paper calendar saved us 
immediately after the break-in by enabling us to immediately 
identify and manage deadlines. We slept better.

What to Do After a Break-in

We hope you never experience a break-in. If you do, we 
recommend the following:

1. Call and work with the police. Ask for and keep 
police reports. You will need them for insurance. 

2. Put holds on client trust and fi rm operating ac-
counts. We recommend confi rming requests in writing. One 
of our accounts was not changed despite our request to the 
bank. As a result, the thief was able to access some funds. 
Thankfully, our bank covered that check. I believe they did 
so because I often went into our local branch and had a good 
relationship with our business banker.

3. Call your insurance company.

4. Call your professional liability carrier(s).

5. Notify everyone who is possibly affected (e.g., cli-
ents, opposing parties, vendors, and others).

6. Change your login and passwords. You will be sur-
prised by how many accounts you need to change. We have 
an encrypted list of this information.

7. Breathe. A burglary is painful, but you will survive if 
you have taken some precautions before it happens.

BETTER SAFE THAN SORRY

PLF Board Positions

The Board of Directors of the Professional Liability 
Fund is looking for two lawyer members to 
serve fi ve-year terms each on the PLF Board of 
Directors beginning January 2015. Directors attend 
approximately six two-day board meetings per 
year plus various committee meetings. Directors 
are also required to spend a considerable amount 
of time reading board materials between meetings 
and participating in telephone conference calls. 
PLF policies prohibit directors and their fi rms from 
prosecuting or defending claims against lawyers. 
Interested persons should send a brief résumé to 
Ira R. Zarov, iraz@osbplf.org, Professional Liability 
Fund, PO Box 231600, Tigard, OR 97281-1600.

 The HIPAA Compliance Process
My previous article, “Business Associate, Esq.: HIPAA’s 

New Normal,” which appeared in the September 2013 issue 
of In Brief, was new information for many in the Bar and gen-
erated concern from others about how to achieve compliance 
with HIPAA’s business associate requirements. This article 
provides more information about the compliance process and 
outlines an approach to compliance planning.

First, confi rm that you are a business associate. Most at-
torneys who obtain health information from clients are not 
business associates. If you obtain health care records or in-
formation through discovery, then chances are you are not a 
business associate, at least with respect to the opposing party. 
The only time that a business associate relationship arises is 
when your client is a HIPAA “covered entity,” which, practi-
cally speaking, means a health insurer, a group health plan, 
or a health care provider. When such a client gives an attor-
ney protected health information (PHI) about an individual 
in order to receive legal services, then you have a business 
associate relationship and all the compliance burdens that 
come with it. Thus, insurance defense attorneys are business 
associates when they receive PHI from their insurers for pur-
poses of representing insured covered entities. So remember: 
no covered entity client, no business associate. 

If you are a business associate and have not yet begun the 
trek towards compliance, your most important fi rst step is to 
educate your organization, particularly the persons who will 
lead compliance efforts. 

Privacy

Compliance follows two tracks: privacy and security. 
The former is not unlike the steps you already take to keep 
client information confi dential. You will fi nd that most pri-
vacy compliance is about management, not computers, and 
consists principally of documenting workfl ow policies and 
procedures designed to limit access to health information to 
those who have a right to it or a need for it. Some HIPAA-
specifi c compliance is also important: what a valid authoriza-
tion or business associate agreement must contain, for exam-
ple, or your obligation to retain information about disclosures 
of PHI to third parties, like litigants. But you decide the pro-
cess by which these policies and practices are reviewed; you 
decide how training is delivered to your workforce; and you 
set standards of discipline for compliance violations. In short, 
privacy has a lot in common with what law fi rms already do 
to make sure that sensitive information stays protected. As 
an example, and remembering that “Individual” refers to the 
subject of PHI, a list of internal privacy policies and proce-
dures might look like this: 
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  1. An Individual’s Right of Access to PHI

  2. An Individual’s Right to Accounting of Disclosures 
of PHI

  3. An Individual’s Right to Seek Amendment of PHI

  4. Minimum Necessary Use and Disclosure of PHI

  5. De-identifi cation of PHI

  6. Individual Requests for Restrictions on Use or Dis-
closure of PHI

  7. Verifi cation of Identity

  8. Individual Authorization of Disclosures and its Revo-
cation

  9. Privacy Complaint Procedure

10. Individual’s Personal Representatives

11. HR Sanctions

12. Breach Notifi cation

13. Business Associates and Agreements

14. Training

There is no regulatory obligation for business associates 
to describe their policies and procedures; they just need to 
have them. Covered entities must give individuals a docu-
ment called a “Notice of Privacy Practices” that summarizes 
the rights of individuals, but business associates have no such 
obligation. There is no standard language required for the 
policies and procedures adopted.

Security

The security compliance process is a bit more foreign 
to most law fi rms than the privacy compliance process, and 
the vocabulary is different. The government’s efforts these 
past fi fteen years to digitize health information in the hope 
of making the health care delivery system more effi cient also 
created privacy concerns. Electronic PHI, or “EPHI,” is the 
subject of HIPAA’s Security Rule. Thus, security compliance 
is about the protection of EPHI. Even if a business associate 
does not have electronic PHI, it still has an obligation to safe-
guard PHI kept in paper or other form. But it doesn’t have 
to comply with the specifi c standards of the Security Rule. 
If health information is stored or transmitted electronically, 
security measures are not limited to technological devices. 
Your fi rm’s computer network, PDAs, and other electronic 
means of storing and sharing information are important fac-
ets of its HIPAA security risks, but so is the physical security 
of your offi ces and fi les, and the human resources manage-
ment practices you implement. 

The analysis of security risks is at the heart of a security 
program and must be undertaken at the outset of a compli-
ance effort. The fi rst thing the Offi ce for Civil Rights (OCR) 
will ask for, should you come to their attention, is a copy of 

your documented risk analysis. An abbreviated description of 
that process follows. 

1. Inventory IT Assets and Users

Identify all IT resources in your fi rm’s network, their 
connectivity, the authorized users, and the systems making 
up the network. Where does protected health information re-
side, how may it be accessed, and who has need of it? This 
defi nes the scope of the technical risk analysis: the what, 
the where, and the whom of information in your system; the 
functions performed by the network; the criticality of differ-
ent systems and data to those functions; and the safeguards 
required to protect the integrity and confi dentiality of the 
information on the network. 

2. Assess Your Vulnerabilities

Vulnerabilities are weaknesses in an organization and its 
information systems that can be accidentally or intention-
ally exploited by threats to security. Threats may be natural, 
human, or environmental. The fi rm’s vulnerability to such 
threats is analyzed primarily through an assessment of exist-
ing security systems and features, both technical and admin-
istrative. Previous experience with security incidents (e.g., 
an employee who still had network access for weeks after 
termination) needs to be reviewed. Prior reports of security 
problems and similar documentation should be reviewed. 
Network testing software and automated techniques may be 
used to identify technical vulnerabilities. The resulting infor-
mation should then be used to evaluate the administrative and 
technical security requirements of your information systems 
and the existing controls relied upon to keep them secure. 
Where you fi nd defi ciencies in security controls, those are 
your vulnerabilities.

3. Predicting Likelihood

The degree of risk associated with a vulnerability is 
determined by reference to two factors: the likelihood of a 
security failure and the impact of such a failure, particularly 
with regard to the integrity and confi dentiality of network 
data. The likelihood of a breach in security is generally rated 
high, medium, or low depending on the motivation and ca-
pability of threats, the nature of the vulnerability, and the 
effectiveness of existing controls. 

4. Estimating Impact

The estimated impact of a security failure is an estimate 
of potential harm and is determined by reference to the net-
work’s purposes, the importance of network data to the or-
ganization, and the sensitivity of network data, which also 
refl ects the legal obligation to keep such information private 
and secure. Again, data integrity and confi dentiality are the 
touchstones of security policies. But operational measures, 
such as interruption in service, lost revenue, and liability ex-
posure, are also measures of impact.
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Continued on page 6

5. Documentation

As important as the risk analysis process is, document-
ing that process is just as important. Documentation is not 
only legally required, it is the sole record and justification 
for the decisions made in constructing your security pro-
gram. HIPAA’s Security Rule identifies security standards 
that are mandatory and security solutions that must be 
implemented. Alternatively, some standards and methods 
are “addressable,” which requires a documented consid-
eration of these standards and methods and the decision 
to adopt them or to choose an alternative. These decisions 
and alternative means must be documented in order for 
your security program to be compliant. 

6. Continual Reassessment

HIPAA security compliance must be reassessed on a 
periodic basis or in response to serious breaches of secu-
rity. These assessments also must be documented, as must 
any changes to policy or procedure that result from them. 
Security programming takes into account changes in your 
organization and changes in the compliance and security 
environment. This ongoing process identifi es changing tech-
nology in your organization, the organization’s evolving 
vulnerability to internal and external threats, the likelihood 
of those threats becoming real, and the impact breaches in 
security could have. This is a continuing effort to minimize 
security vulnerabilities and to prioritize threats. 

Resources

You may fi nd some of the information available at the 
following sites of value. For a general introduction to HIPAA 
regulation, there is the OCR’s website: http://www.hhs.gov/
ocr/privacy/.

The Department of Health and Human Services (DHHS), 
Offi ce of the National Coordinator, in conjunction with the 
DHHS’s Offi ce of Civil Rights, recently published a risk 
analysis tool for small-to-medium-size organizations. It can 
be downloaded and will take you through a series of questions 
(about 156 of them), and your replies will elicit additional in-
formation. This tool can be found at http://www.healthit.gov/
providers-professionals/security-risk-assessment-tool. 

For those really interested in security, the 800 Series 
of publications by the National Institute for Standards and 
Technology (NIST) is the gold standard for HIPAA security. 
Bear in mind, however, that the NIST playbook is designed 
for use by federal agencies, so the bar is set pretty high and 
can be diffi cult to apply to a small private organization. See
http://csrc.nist.gov/publications/PubsSPs.html#800-30. 

KELLY T. HAGAN

SCHWABE, WILLIAMSON & WYATT, P.C.

PLF Services –  Personal 
and Practice Management 

Assistance
The PLF provides a wealth of resources to assist Oregon 

lawyers in their practices, their careers, and their lives. These 
services include legal education, on-site practice manage-
ment assistance (through the PLF’s Practice Management 
Advisor Program), and personal assistance (through the
Oregon Attorney Assistance Program).

Personal and practice management assistance seminars 
in 2013 included programs on effectively running a law of-
fi ce, malpractice traps for lawyers handling personal injury 
cases, document assembly software, preventing fi nancial 
scams and fraud, avoiding legal malpractice traps, malprac-
tice traps in debtor/creditor issues, health insurance, retire-
ment, and career satisfaction. The PLF also presents video 
replays of numerous programs around the state. In addition, 
the PLF continues to offer free audio and video programs 
(currently 80 programs available), publications (In Brief 
and In Sight), over 377 practice aids, and four handbooks: 
Planning Ahead: A Guide to Protecting Your Clients’ In-
terests in the Event of Your Disability or Death (2014); A 
Guide to Setting Up and Running Your Law Offi ce (2009); 
A Guide to Setting Up and Using Your Lawyer Trust Ac-
count (2011); and Oregon Statutory Time Limitations (2010).
Our practice aids and handbooks are all available free of 
charge. You can download them at www.osbplf.org, or
call the Professional Liability Fund at 503-639-6911 or 
1-800-452-1639.

Practice Management Advisor Program

Our practice management advisors (PMAs),
Dee Crocker, Beverly Michaelis, and Sheila Blackford, 
answer practice management questions and provide infor-
mation about effective systems for conflicts of interest, 

 
Updated In Brief Index

Available Online

The index of In Brief articles through the most recent 
January 2014 issue is available online. To search or 
download the index, log on to the PLF’s website at 
www.osbplf.org, select In Brief under Loss Prevention, 
and then select In Brief index. If you have questions, 
call Julie Weber at 503-639-6911 or 1-800-452-1639. 



May 2014 www.osbplf.org – Page 6

mail handling, billing, trust accounting, general account-
ing, time management, client relations, file management, 
and software. The PMAs present seminars all over the 
state and offer in-house CLEs for law firms. Our PMAs 
get excellent ratings from lawyers who use their services. 
For example, in a recent survey about our PMAs, 100% 
of those who responded said they would recommend the 
PLF’s PMA services to others. 

Oregon Attorney Assistance Program 

The Oregon Attorney Assistance Program (OAAP) 
attorney counselors, Shari R. Gregory, Mike Long,
Douglas Querin, and Kyra Hazilla provide assistance with 
alcohol and chemical dependency; burnout; career change 
and satisfaction; depression, anxiety, and other mental 
health issues; stress management; and time management. 

The OAAP offers individual counseling, support 
groups, and workshops. Examples of OAAP groups in-
clude support for addiction, depression, divorce, ADD, 
and overcoming procrastination. The OAAP also offers 
lawyers-in-transition meetings, career workshops, an In-
ner Peace workshop, a men’s work-life balance workshop, 
and a women’s wellness retreat.

PLF CLEs on Audio/Video

The following CLEs, presented or updated in 2013, are 
available on audio/video from the PLF lending library, 
in addition to numerous others:

● Avoiding Malpractice in Family Law

● Contract Attorneys: Managing Expectations and 
Getting Paid

● Finding Long-Term Career Satisfaction With a Law 
Degree

● Health Insurance Today, at 65, and in Retirement

● Helpful Hints for the Law Offi  ce

● Learning the Ropes 2013

● Malpractice Traps for Lawyers Handling Personal 
Injury Cases

● Malpractice Traps Involving Debtor/Creditor 
Issues in Real Estate and Business Cases

● Primer on Oregon and Washington Construction 
Law

● Protecting Your Firm and Your Clients from Scams, 
Fraud, and Financial Loss

● The Business of Law: Banishing Your Blind Spot

● The Next Stage: Planning NOW for the Retirement 
That YOU Want

● Using TheFormTool in Your Law Practice

● Working Smarter and Avoiding Risks in the Digital 
World

To order these programs or download the program 
materials, go to the PLF website, www.osbplf.org, and 
click on Programs on CD/DVD or Program Materials 
under Loss Prevention. If you have questions, call 
Julie Weber in PLF CLE Resources at 503-639-6911 or 
1-800-452-1639.

Upcoming Seminars

The PLF sponsors a number of free or low-cost CLE 
programs for Oregon lawyers throughout the year. 
Check the Upcoming Seminars page on the PLF 
website, www.osbplf.org, for updated information. 
If you have questions, call Julie Weber in PLF CLE 
Resources at 503-639-6911 or 1-800-452-1639.
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Oregon eCourt Update 

PLF eCourt Resources 

The PLF is sponsoring a live and webcast eCourt CLE 
on June 18, 2014, from 9 to 11:00 a.m. Two general 
or practical skills MCLE credits are pending. For more 
information or to register, visit www.osbplf.org, and 
click on Upcoming Seminars.

Visit PLF Practice Management Advisor Beverly 
Michaelis’ blog posts on the recent changes to 
eCourt at Oregon Law Practice Management,
http://oregonlawpracticemanagement.com: 

● Calculating Deadlines Using the REGISTER OF 
ACTIONS – April 28, 2014

● eCourt Notices: Forwarding Is Up to You – 
April 29, 2014

● Rejected Filings and Relation Back – April 30, 2014

● 10 - Year Paper Retention Requirement – 
May 1, 2014

● Filing Fees and IOLTA Credit Cards – May 2, 2014

● Searching eCourt Calendars – May 3, 2014

● Case Numbers Are Not Unique – May 4, 2014

For more information about eCourt, go to
www.osbplf.org, click on In Brief, and see the
May 2014 issue.

Oregon eCourt Case Information (OECI) went live in 
Multnomah County on May 12, 2014, beginning the replace-
ment of the Oregon Judicial Information Network (OJIN). 
Ten circuit courts now use the OECI system. For more infor-
mation about particular eCourt topics, see the links below:

● eCourt Implementation in Multnomah County (includ-
ing document access during the conversion process and 
orientation dates):

 http://courts.oregon.gov/multnomah/Pages/index.
aspx

● Oregon Judicial Case Information Network (OJCIN), 
OJD eFiling with Odyssey File and Serve, and OJD 
Courts ePay: 

 http://courts.oregon.gov/OJD/OnlineServices/pages/
index.aspx 

● Online Training:

 https://oregon.tylerhost.net

● General Information about Oregon eCourt:

 http://courts.oregon.gov/oregonecourt/About.page

● County Map (showing rollout of eCourt):

 h t tp : / / cour t s .o regon .gov /o regonecour t /pages /
oregonecourtmap.aspx

● Online Access to Court Calendars (only those counties 
where eCourt is being utilized):

 https://publicaccess.courts.oregon.gov/PublicAccess/
default.aspx

The Oregon Attorney Assistance Program 
is here to help you through any personal 

free of charge.  

As you build your practice, 
we’ll help with any baggage.

OREGON ATTORNEY
ASSISTANCE PROGRAM
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Continued on page 9

Adoption Law: Open Records and Procedural Changes

In 2010, the Oregon Judicial Department (OJD) re-
ferred review of ORS 7.211 to the Oregon Law Commission 
(OLC). ORS 7.211 provided that adoption records were to 
be sealed and not accessed except by court order. It con-
tained no guidance for the court. In practice it was extremely 
diffi cult to get a court order to unseal the records, and its 
application was uneven. SB 623 (2013) addressed the issues 
of open records and clarifi ed the requirements of Oregon 
law for fi ling adoption petitions. SB 623 also provided guid-
ance and structure for best practices when fi ling adoptions.
SB 623 was unopposed in the 2013 Legislative Session and 
was signed into law effective January 1, 2014.

1. New ORS 109.315 – Petition for Adoption
Requirements, Requests, and Exhibits:

a. Consolidates and organizes the requirements for a 
petition for adoption; provides consistency for court 
registry entry, and minimizes the use of separate doc-
uments.

b. Requires the petition to be notarized.

c. Describes the information and requests that need to 
be in the petition, the exhibits that must be attached, 
and the service requirements.

d. Changes the procedures but not the substantive law.

e. Eliminates the need to fi le separate verifi cations 
for Voluntary Adoption Registry notifi cation (ORS 
109.353) and Birth Parent Counseling (ORS 109.346). 

f. Summary of fi ling requirements is available at 
http://courts.oregon.gov/OJD/docs/OSCA/cpsd/
courtimprovement/jcip/SB622_SB623/SB623
FilingRequirements.pdf.

2. New ORS 109.317 – Adoption Summary and
Segregated Information Statement (ASSIS):

a. Eliminates the Face Sheet.

b. Adopts ASSIS, which is akin to the segregated Con-
fi dential Information Form (CIF) fi led in domestic 
relations cases. 

c. Requires confi dential information to be entered and 
attached as exhibits to the ASSIS.

d. Provides an organizational tool to court clerks, the 
court, and the parties to control inspection and copy 
access to the court record.

e. Provides that Uniform Child Custody Jurisdiction 
and Enforcement Act (UCCJEA) information goes in 
the ASSIS. Practice Tip: Have your clients sign the 
ASSIS in the presence of a notary so it complies with 

the UCCJEA. Then there’s no need for a separate af-
fi davit.

f. Requires three exhibits: (1) home study or written 
evidence regarding a home study; (2) adoption report 
(vital records form); and (3) medical history form
(CF 246 and 246A).

g. Requires that ASSIS be fi led concurrently with the 
petition for adoption of a minor child (ASSIS is NOT 
required in adult adoptions). Petitioners have a duty 
to fi le an amended ASSIS prior to judgment if new 
information becomes known.

h. Subsection (5) makes the ASSIS confi dential and pro-
vides that it is to be segregated in the court records.

3. New ORS 109.319 – Separate Record of the Case; 
Sealing of Adoption Records; Inspection, Copying, and 
Disclosure:

a. Adoption proceedings are not entered into the general 
records of the court – statute makes no change.

b. Provides that the court keeps separate records of the 
case for each adoption proceeding – same as before, 
except that now the records will be electronic.

c. Section (2) clarifi es that the records are sealed both 
prior to entry of judgment and after entry of judgment 
(ambiguous in ORS 7.211).

d. Repeals ORS 7.211.

e. Repeals ORS 109.440.

f. Adoption records are unsealed only as provided in 
ORS 109.305 to ORS 109.410 (main adoption stat-
utes) and ORS 109.425 to ORS 109.507 (Voluntary 
Adoption Registry). Main exceptions to the court or-
der requirement are new and contained in subsections 
(3) to (8) of new ORS 109.319.

g. OJD has developed a training module and forms to ad-
dress the requirements of ORS 109.319: http://courts.
oregon.gov/OJD/OSCA/cpsd/courtimprovement/
jcip/Pages/SB622_SB623Modules.aspx.

h. Access to records: The Oregon Law Commission 
(OLC) Adoption Work Group developed the matrix on 
the next page to illustrate who gets what information 
from the court records and when they can access it. 
Note: ORS 109.319 is both prospective and retro-
active.
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ORS 109.319
(SB 623)

Petitioner (e.g., 
adoptive parent 
& petitioner’ s 
lawyer)

Court and Court 
Staff

DHS Adoptee
(Child)

Consenting 
Person (e.g., 
Birth Parent)

Signer of 
document 
(except if 
it contains 
another’s 
signature)

Others and 
Public

Pre- Judgment: 
without court
order

� � � �

Post- Judgment
- before adoptee 
is 18 - without 
court order

� � � �

Post- Judgment
- adoptee is 18 or 
older - without 
court order

� � � �
Excluding home 
study

�

Continued on page 10

Court Order 
Pre- or Post- 
Judgment

� �
Presumption 
of access when 
adoptee is 
18, excluding 
Adoption 
Summary & 
Segregation 
Information 
Statement, 
home study, 
medical history, 
& adoption 
report. DHS 
case exception: 
presumption of 
no identifying 
info provided

�
Good cause 
required

Re-disclosure 
prohibition
or limitation 
required unless 
good cause 
shown
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4. Practice Tips
a. If this is outside your usual practice area, consult an 

adoption attorney.
b. Read ORS Chapter 109 and OAR 413-140-0000 

through 0110.
c. Err on the side of having your clients sign the docu-

ments in the presence of a notary public.

5.  2014 Legislative Clarifi cation

a. SB 1536 clarifi ed that for adoption cases fi led on or af-
ter January 1, 2014, certain records must be excluded 
from inspection and copying access by the individual 
whose consent for the adoption was required under 
ORS 109.321. The excluded information is the ASSIS 
and exhibits fi led pursuant to ORS 109.317(2). For 
adoption cases fi led before January 1, 2014, excluded 
records include UCCJEA material, home study, and 
medical history.

b. SB 1536 became effective on March 13, 2014.

ROBIN E. POPE, ATTORNEY AT LAW

MEMBER, OLC ADOPTION WORK GROUP

MEMBER AND FORMER CHAIR, OSB FAMILY LAW SECTION 
STANDING COMMITTEE ON ADOPTION

Thank you to John R. Wittwer, of John Wittwer Lawyers, 
for his assistance with this article.

Continued from page 9 Book Review: Paperless in One 
Hour for Lawyers

The legal community is notorious 
for generating paper – and a lot of it. 
But lawyers can save time and money 
by transitioning to a paperless offi ce. 
Paperless in One Hour for Lawyers will 
show even the most committed paper 
devotees how to run their law offi ces 
digitally. 

Co-authored by PLF Practice Management Advisor
Sheila M. Blackford and Donna S. M. Neff, and published 
in 2014 by the ABA Law Practice Division, this book is for 
the busy solo or small-fi rm lawyer who may not have IT sup-
port and doesn’t have time to read a lot of books, blogs, and 
articles to get answers about going paperless. 

The book is comprised of easy-to-digest lessons, with 
practical tips, helpful charts, technology comparisons, and 
resources. 

In about one hour, you will learn to:

● Get your colleagues and staff on board

● Analyze your current paper workfl ow and set new 
goals

● Assess your hardware, software, and app needs

● Become a PDF expert

● Develop or acquire a document management system

● Make cloud-based storage work for you

● Work on-the-go with mobile technology

● Set up a virtual law offi ce or client portal

● Understand the ethics considerations of a paperless 
practice

Paperless in One Hour for Lawyers is available online at 
the ABA Bookstore, www.ShopABA.org. Or you can call 
1-800-285-2221 or e-mail service@americanbar.org. 

2014 Oregon Legislative Session

The 2014 Oregon Legislature passed a small number of bills that may be of interest to practitioners. To view 
a summary of these bills, go to www.osbplf.org, click on In Brief, and select the May 2014 issue. The new 
legislation generally takes effect January 1, 2015, although some bills are effective earlier. 

The descriptions of the bills are taken from the Senate and House Staff Measure Summaries and are not intended 
as complete analyses of the bills. The PLF has not independently researched or verified the accuracy of the 
descriptions. Attorneys should use the list as a starting point for their research.

PLF Adoption Practice Aids

The following PLF practice aids have been updated, 
courtesy of Robin Pope:
● Checklist for Adult Adoptions
● Checklist for Independent Adoptions
● Checklist for Agency Adoptions
● Notice re: Right to Payment for Counseling
● Affidavit Verifying Notice Given re: Payment for 

Counseling

To download, go to www.osbplf.org. Click on Practice 
Aids and Forms under Loss Prevention, then click on 
Adoption.
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Cases of Note

� NONECONOMIC DAMAGES: In Klutschkowski v. Peacehealth, 354 Or 150 (2013), the Oregon Su-
preme Court held that applying the legislative cap in ORS 31.710(1) to a jury’s award of noneconomic damages 
was unconstitutional because medical malpractice was a recognized cause of action at common law when Or-
egon’s Constitution was adopted. 

www.publications.ojd.state.or.us/docs/S059869.pdf

� STATUTE OF LIMITATIONS: In Rice v. Rabb, 354 Or 721 (2014), the Oregon Supreme Court held that 
the six-year statute of limitations applicable to conversion and replevin claims under ORS 12.080(4) incorporates 
a discovery rule to determine when the claims accrue pursuant to ORS 12.010. 

www.publications.ojd.state.or.us/docs/S060790.pdf 

� FORECLOSURE: In Brewster v. Sun Trust Mortgage, No. 12-56560 (2014), the Ninth Circuit Court of 
Appeals held that the mortgage-service company defendant violated section 533 of the Servicemembers Civil 
Relief Act (SCRA) when it did not remove improper foreclosure fees associated with the prior mortgage-service 
company’s Notice of Default, even after the plaintiff complained about the fees. 

http://cdn.ca9.uscourts.gov/datastore/opinions/2014/02/07/12-56560.pdf 

� EMPLOYMENT TAX: In United States v. Quality Stores, Inc., No. 12-1408 (2014), the United States 
Supreme Court held that severance payments are taxable wages under the Federal Insurance Contributions Act 
(FICA).

www.supremecourt.gov/opinions/13pdf/12-1408_6468.pdf
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COURT FEE CHANGES: The Chief Justice has established a temporary fee sched-
ule effective April 1, 2014, that incorporates and supersedes previous OJIN OnLine and 
OJCIN (Oregon Judicial Case Information Network) fees. For more information, in-
cluding links to the Chief Justice orders and description of the rate calculations, visit
http://courts.oregon.gov/OJD/OnlineServices/OJIN/pages/getstarted.aspx. A permanent fee 
schedule will be established in the future. You can also fi nd details on the notice and comment 
process at the link above. 

INTERNET SECURITY CONCERNS: The recent announcement about the Heartbleed 
bug in the Open SSL encryption system has left many people wondering what they need to do 
to protect themselves and their client data. For two good descriptions from reliable sources, 
see “Heartbleed and Passwords: What Lawyers Need to Know,” by Charity Anastasio, practice 
management advisor with the Washington State Bar Association Law Offi ce Management Assis-
tance Program, http://nwsidebar.wsba.org/2014/04/23/heartbleed-passwords-lawyers/ (posted
April 23, 2014) and “5 Things You Can Do Right Now to Protect Your Law Firm from Heart-
bleed,” Chicago Bar Association, http://lpmt.chicagobar.org/5-things-you-can-do-right-now-
to-protect-your-law-firm-from-heartbleed (posted April 16, 2014).

OREGON TORT CLAIMS ACT: Pursuant to ORS 30.273(3), the Offi ce of the State Court 
Administrator (OSCA) has followed the statutory methodology to calculate the annual adjustment 
to the limitations on liability of public bodies for property damage or destruction. Based on these 
calculations, it proposes to adjust the limitations as follows: $109,400 for any single claimant and 
$546,800 for all claimants. The new limitations will become effective on July 1, 2014, and will 
apply to all causes of action arising on or after July 1, 2014, and before July 1, 2015. 

PLANNING AHEAD: The PLF “Gold Book,” Planning Ahead: A Guide to Protecting Your 
Clients’ Interests in the Event of Your Disability or Death, has been updated (2014) to refl ect the 
revised fi le retention guidelines imposed by UTCR 21.120 for Oregon eCourt. You can down-
load both the updated handbook and the individual fi le retention guidelines on the PLF Website,
www.osbplf.org, under Books from the PLF and Practice Aids and Forms (File Management), 
respectively.

Thanks to Beverly Michaelis, PLF practice management advisor, for her assistance with these tips.
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